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Foreword

For many players in the Private Equity (“PE”) and Venture
Capital (“VC”) arena, especially in Luxembourg, 2005 and
2006 will be years to remember in terms of activity level.
They have been record years in terms of M&A transactions
with massive volume of European deals backed by
PE funds, essentially Leverage Buy-Out’s (“LBOs”), 
most of them being structured through Luxembourg
investment vehicles. 

The year 2005 was also a record year in terms of funds
raised by PE and VC firms with a total amount of
EUR 71.8 bn1 committed to funds managed by European
General Partners. Luxembourg may be proud to have
obtained its market share of the total funds raised by
European PE and VC funds. Based on the activity report 
of the “Commission de Surveillance du Secteur Financier”
(“CSSF”) for 2005 we note that, as of end of December 2005,
a total capital subscription in excess of EUR 2.5 billion has
been raised by the SICARs set up since the enacting of 
the law back in mid 2004. This figure should actually be
increased by the commitment made in contractual forms
and which is not publicly disclosed.

The attraction of Luxembourg to the PE and VC community
was also witnessed through a survey conducted by the
European Private Equity and Venture Capital Association
(“EVCA”) in which Luxembourg ranked second most
favourable jurisdiction in Europe for the development of
the Private Equity industry2. Since that survey, the law on
SICAR (“Société d’investissement en capital à risque”) was
passed, and is an additional illustration of Luxembourg’s
commitment to this industry.

Looking at the local M&A market, a small number of
Luxembourg companies have attracted PE and VC
investments in the recent past. The most noticeable
transaction was surely the exit of the VC consortium that
funded the start-up of Skype. Other transactions included
the investment of Apax in Odissey Asset Management and
in IEE as well as the secondary buy-out of MACH by
Warburg Pincus. However, given the high number of 
family-owned businesses in Luxembourg, the local 
M&A activity level could increase in the near future and
should represent a good opportunity for PE funds to 
invest in Luxembourg.

We have designed this guide in order to present a general
overview of the key advantages of Luxembourg for
structuring private equity deals as well as for using
Luxembourg domiciled funds for raising commitments to
invest in the PE or VC asset class. We have dedicated
a special focus of this guide on the SICAR. Other structures
are described briefly and are covered more extensively in
separate publications from PricewaterhouseCoopers.

While all reasonable care has been taken in preparing this
guide, there is no substitute for regulations. Should readers
encounter particular problems or require further information,
they are encouraged to seek professional advice or to
contact one of the members of our Private Equity team
listed at the end of this publication.

We hope you will enjoy reading this guide.

1 Source: EVCA/Thomson Financial/PricewaterhouseCoopers, June 2006
2 Source: “Benchmarking European Tax and Legal Environments”, EVCA, May 2004
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01 Structuring Private Equity Funds

1.1 Regulated fund vehicles

Sponsors who want to establish a regulated PE fund 
in Luxembourg have two different options available, 
each addressing specific needs:

1. Undertaking for Collective Investment (“UCI”), 
which itself distinguishes between:

UCIs whose securities are distributed to the public; or 
UCIs whose securities are reserved for institutional
investors.

2. “Société d’Investissement en Capital à Risque”
(“SICAR”)

Both schemes, as further described below, fall under
the prudential supervision of the Luxembourg financial
sector regulator, the “Commission de Surveillance du
Secteur Financier” (“CSSF”) which plays a key role by
(i) authorising the fund upon its incorporation and by
(ii) supervising the on-going operations of the fund.

Traditionally, PE firms have been adverse to subject their funds to any specific regulatory
framework. This was driven by many legitimate factors such as a need for maximum flexibility 
to accommodate specific investors’ requests and a need for privacy over certain aspects of
the funds’ operation. As such, most of the PE funds are incorporated in the form of private
limited partnerships in jurisdictions such as the United Kingdom, the Channel Islands, 
Cayman, Bermuda or the State of Delaware in the USA.

We observe, however, an increasing demand from certain type of investors to commit their
monies through regulated PE funds. Institutional investors, such as pension funds, might be
required by their home regulation or by their corporate governance rules to invest in regulated
funds whilst private individuals would be willing to have a regulatory framework providing for
investor protection.

Luxembourg offers a choice of both regulated and non-regulated structures that meet
the different requirements of a fund sponsor.
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1.1.1 Undertakings for Collective Investment

1.1.1.1 General regulatory framework

PE UCIs that offer their securities to the Public are subject
to the so-called “Part II” of the law dated December 20, 2002
(the “2002 Law”). PE UCIs reserving their securities for
Institutional investors are regulated by the law dated 
July 19, 1991 (the “1991 Law”).

The 1991 Law widely refers to the 2002 Law, so that
“Public” and “Institutional” UCIs are subject to a common
regulatory regime. 

In practice, however, the regulator has adopted a more
flexible approach towards the authorisation process of
Institutional UCIs as by definition these funds are reserved
for sophisticated investors. 

Complementary to the general rules applicable to any UCIs,
the CSSF has issued from time to time a number of
“circulars” that either specify certain legal provisions or that
introduce elements of regulation. In particular, Chapter I.
Point I of the IML3 Circular 91/75 sets out specific rules and
derogations applicable to private equity UCIs. A private
equity UCI is defined in said Chapter I as follows: “[a fund
whose purpose is] to invest funds raised in securities of
unlisted companies recently set up or in development phase
in order to spread investment risks and to ensure for its
investors the benefits of the results of the management of
its assets”. 

Obviously, in contemplating the choice for setting up a PE
UCIs, the risk-spreading requirement is a key element to
consider. In practice, the regulation requires that not one
investment be larger than 20% of the total net asset value
of the UCI. In principle, this risk-spreading requirement
needs to be complied within 6 months of the fund’s
incorporation. 

We have listed below some of the main regulatory
requirements specific to a PE UCI:

The CSSF, before granting a license, reviews (i) the UCI’s
draft constitutional documents including the fund
prospectus, the various agreements, (ii) the suitability 
of the fund sponsor (the so-called “promoter”), 
the custodian bank, the central administration, 
the investment manager and the directors of the UCI. 
On average, the CSSF authorisation might be obtained
in a period ranging from a couple of weeks to 6 months
depending on the completeness of the application file
introduced and the complexities of the project;

A promoter is required. The “promoter” concept is not
a legal requirement but is an administrative practice of
the CSSF. A promoter is an entity, which, in substance,
takes ultimate responsibility in case of damages caused
to investors. The promoter must be an institution active
in the financial sector with sufficient financial surface
and adequate reputation;

A custodian bank and a central administration being
Luxembourg professionals of the financial sector
submitted to the CSSF prudential supervision are
required;

Minimum subscription of EUR 12,500 per investor;

The net asset value of the fund will be produced on 
a frequency depending on the redemption/subscription
frequency;

The fund needs to prepare a semi-annual and an annual
report;

A qualified auditor should audit the annual accounts of
the fund.

As indicated above, the CSSF has issued Circulars 
that help enhance investor protection. As an illustration
we have listed below some of the most notable: 

CSSF Circular 2002/77 which aims at providing
investors in Luxembourg domiciled funds with a higher
level of protection by establishing a strict framework
ruling investors compensation for losses resulting from
material errors in NAV calculations and active breaches
of investment restrictions;

3 Old denomination of the CSSF
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CSSF Circular 2002/81 which requires the auditor of the
UCI to produce, in addition to its report on the annual
accounts of the UCI a so-called “long form” report
about the UCI’s activities. Note that “Institutional” UCIs
may be exempted from producing such long-form
reports, upon specific request to the CSSF;

IML Circular 91/75 which requires disclosure in 
the financial statements on (i) the evolution of each
target company (ii) potential conflict of interest situations
and (iii) the amount of profit or loss on each sale of 
a target company.

Regulatory outlook

As of the date of printing of this brochure, it was anticipated
that the 1991 Law relating to Institutional funds would be
amended. In substance, the principal modifications would
relate to (i) broadening the range of eligible investors and to
(ii) increasing flexibility in the regime by amongst others:
cancelling the need for a “promoter”, extending the asset
classes eligible and reducing the minimum number of
required NAV calculations per year. 

1.1.1.2 Legal forms available

The legal forms available to a UCI are as follows:

A “Fonds Commun de Placement” (“FCP”) is equivalent
to the concept of “unit trust” as known in the UK.
Having no separate legal status, it must be managed 
by a Luxembourg management company. It is, however,
not liable for the obligations of the latter;

A “Société d’Investissement à Capital Variable”
(“SICAV”) is an investment company, with a variable
share capital that at all times equals the net asset value
of the fund;

A “Société d’Investissement à Capital Fixe” (“SICAF”),
a corporate structure with fixed capital that may operate
either as an open-ended or closed-ended fund. 
Fixed capital in this context means that the par or
nominal value of the issued capital does not change.
These companies have the right to repurchase their 
own shares.

SICAVs and FCPs are, by far, the most frequent legal forms
used. SICAVs can only be set up as public limited
companies (“Société Anonyme”).

A key element of a UCI is that it can have various sub-funds
and it can issue different classes of shares. Units or shares
issued by each of the sub-funds have different values
representing specific pools of assets and liabilities. 

Additional information on UCIs, such as reporting
requirements, specific accounting issues, etc are more
extensively discussed in our publication “Investment
Management Industry Profile Luxembourg” which is
available through our website: www.pwc.com/lu/publications.

Finally, the table in appendix 3 sets out certain specific
characteristics of a UCI from a regulatory standpoint, as
compared to a SICAR and a SOPARFI.

1.1.1.3 Tax framework

Taxation of income/capital gains

Luxembourg investment funds (UCITS and non-UCITS) are
not subject to income/capital gains taxes in Luxembourg.

Withholding taxes on income received

Withholding tax levied at source on income received by
a Luxembourg UCI is technically non-refundable. However,
UCIs formed as investment companies (SICAVs) may
benefit from certain double taxation treaties signed by
Luxembourg. UCIs formed as investment partnerships
(FCPs) will generally not benefit from DTTs unless 
the unit-holders themselves are able to claim the reduced
rate under the applicable double taxation treaty.



9Private Equity in Luxembourg

Tax on distribution

Distributions by Luxembourg investment funds, whether
paid to resident or non-resident investors, are not subject to
any Luxembourg withholding tax.

However, some payments may be subject to withholding
tax under the European Savings Directive. 

European Union Directive on the Taxation 
of Savings Income 

The Council of the European Union has adopted Council
Directive 2003/48/EC regarding the taxation of savings
income in the form of interest payments. The Directive
entered into force on July 1, 2005. 

The Directive provides that certain interest payments and
investment fund distributions/redemptions made by a
paying agent situated within a European Union member
state, within an associated or dependent territory or a third
country to an individual or certain entities (residual entities)
resident in another EU member state or associated or
dependent territory will either have to be reported to the tax
authorities of the country of establishment of the paying
agent or will be subject to a withholding tax depending 
on the location of the paying agent. The terms “paying
agent”, “third country” and “residual entities” are to be
understood within the meaning of the definitions provided
by the Directive.

For a transitional period, Luxembourg will be applying a
withholding tax instead of a reporting procedure. However,
there are some possibilities to avoid the withholding tax for
the beneficial owner by either authorising an exchange of
information or proving a tax certificate. The applicable
withholding tax rate will be 15% for the first three years of
application. This rate will be increased gradually to 35% in
2011 and will apply until the end of the transitional period
defined in the Directive.

As a result, in certain cases, payments made by a
Luxembourg fund through a paying agent resident in
Luxembourg may be subject to a withholding tax. 

Taxation of capital gains realised by the investors

Any capital gains realised upon disposal of shares/units 
in a Luxembourg fund should not be subject to tax 
in Luxembourg, unless cumulative application of 
the 2 conditions below as provided by Art. 156 (8)
of the Luxembourg income tax Law:

The shareholder holds an important participation 
(i.e. more than 10% of the units/shares of the fund);

The shareholder sells its shares/units within 6 months 
of acquisition.

However, for non-resident investors, some double tax
treaties concluded by Luxembourg might prevent this
exceptional taxation.

Other taxes

Value Added Tax (VAT)

Services rendered directly to UCIs are exempt from VAT
if they qualify as “management services”. Services
covered by this definition are broad (accounting
services, computation of the NAV, investment advice
services, etc). However, it is worth mentioning that
the European Court of Justice ruled on May 4, 2006 
(so-called “Abbey National Case”) that custody 
services could not be considered as management
services of investment funds but as services of control
and monitoring of funds. This is a variation compared
with the traditional interpretation of the VAT exemption 
in Luxembourg. There are, for the time being, no
administrative guidelines regarding when and how 
this ECJ decision will be applicable.

Sub-contracted services are also exempt from VAT if
they qualify as management services of investment
funds and as “final product”. A final product is a service
rendered and re-invoiced as such by the main
contractor to the UCIs.

Capital Duty

At the set up of a Luxembourg fund, a one-time capital-
duty of EUR 1,250 is due. Any future capital increase or
issues of shares will not give rise to further taxation.
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Subscription Tax (“Taxe d’abonnement”) 

An annual subscription tax of 0.05% of net assets is
payable and calculated quarterly, based on the UCI’s net
asset value at the end of each quarter.

A reduced tax of 0.01% p.a. is levied on the total net
assets of Institutional Funds, governed by the Law of
19 July 1991 and of institutional sub-funds and classes
of shares even if offered within other types of
Luxembourg funds. 

The portion of a fund’s assets invested in other
Luxembourg funds, which have already been subject to
subscription tax, is excluded for the purposes of
computing the tax. Therefore, funds of funds holding
exclusively other Luxembourg funds (which have been
subject to the subscription tax) are fully exempted.

1.1.1.4 Market outlook

The success of private equity funds under the UCI regime,
be they “Public” or “Institutional”, has been very limited so
far. We note at the end of 2005 approximately 30 vehicles
under that category and the cumulative total of their net
assets is less than EUR 1.6 billion. The main reasons for
this lack of success may lie in the fact that (i) a vast majority
of PE and VC firms would not qualify as a fund “promoter”
as per the CSSF practice and (ii) the risk spreading
requirements are sometimes difficult to comply within the
context of private equity and venture capital. We also
observed that a certain number of these funds have
switched to the SICAR status.

The proposed amendments to the 1991 Law combined with
the growing demand from Continental Europe institutional
investors to invest through regulated funds might however
provide for an increased interest for this type of fund
structure.
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1.1.2 SICAR

The law of June 15, 2004 (the “SICAR Law”) introduces
a new form of investment vehicles exclusively dedicated 
to investments in risk capital under the name of 
“Société d’Investissement en Capital à Risque” (“SICAR”).
SICARs are regulated by the general provisions of the
Company Act, unless provided otherwise in the SICAR Law.
As of the date of printing of this guide, there was a draft bill 
in preparation which was yet to be filed with the Parliament
and which would introduce some modifications to
the SICAR Law. These are discussed below. 

The SICAR is a fund vehicle dedicated exclusively to
investments in the risk capital asset class and which is
subject to a “light” regulation of the CSSF. To qualify as
a SICAR, an entity must cumulatively fulfil the five
conditions below:
1. Its articles of incorporation state it is subject to

the provisions of the SICAR Law;
2. It has adopted one of the legal forms as defined in

the SICAR Law;
3. Its object is to invest in assets representing risk capital;
4. Its securities are reserved to “well-informed” investors;
5. It has its registered office and central administration 

in Luxembourg.

These conditions are discussed at length in the following
sections.

1.1.2.1 General regulatory framework

Just like a UCI, the CSSF approves entities applying for
the SICAR status and carries out an ongoing supervision
on their operations. 

The application file, which the CSSF will review, must at
least include the following:

The incorporation documents [articles of association of
the SICAR, the prospectus (Private Placement
Memorandum), main contractual agreements (custody,
domiciliation, administration, etc), articles of association
of the General Partner, etc];

The documentation needed to assess the experience
and reputation of the SICAR managers/directors as well
as the identification of the fund initiator;

Information on the anticipated distribution/sale of
the SICAR shares;

The names of the custodian bank and the auditor.

The CSSF will not review the suitability of the investment
manager to whom the actual management of the SICAR
is delegated. It will however ensure that the proposed
SICAR meets the requirement of the Law. In particular,
the investment strategy will be a central element of
the CSSF review. 

CSSF circular 06/241 describes the notion of risk capital as
well as the CSSF approach in reviewing the application
files. Basically it is up to the sponsor to demonstrate that
its project qualifies as a SICAR.

From an on-going supervision point of view, the constraints
applicable to a SICAR are more limited than those applying
to a UCI, as:

The SICAR does not have to comply with risk
diversification requirements, meaning that a SICAR
may, in principle, invest 100% of its assets in only one
target investment;

The central administration does not need to be 
a regulated entity submitted to CSSF prudential
supervision. Law or regulation does not define the central
administration concept for SICARs. In practice, some of
the central administration duties might be performed
abroad. In its 2005 annual report the CSSF has provided
some guidance surrounding the outsourcing abroad of
some central administration duties;

Circulars applying to UCIs do not apply to SICARs,
such that (i) no auditor’s long-form report is required
and (ii) there is no CSSF monthly filing. 
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To compensate for this “lightly regulated” status and
because of the risks associated to private equity
investments and the potential lack of risk diversification
requirements, only the following types of investors are
eligible in a SICAR:

Professional Investors as defined in the MiFID directive
(2004/39/EC);

Institutional Investors as defined in the 1991 Law;

Any “Well Informed Investor” being an investor who has
confirmed in writing that he is an experienced investor
and who:
- Invests at least EUR 125,000, or
- Provides a certificate issued by a professional of the

financial sector (bank, PFS or UCITS management
company) certifying his skills to adequately appraise
an investment in risk capital.

Upon modification of the SICAR law, the above
requirements will not apply to the directors/managers of
the SICAR.

1.1.2.2 Investment policy of SICAR

Art. 1 of the SICAR Law specifies that investment in risk
capital refers to the capital provided directly or indirectly to
entities in view of their launch, development or listing on
a stock exchange with the aim of offsetting the high level of
risks taken by the investors by higher returns. On April 5, 2006,
CSSF has issued the circular 06/241 (the “Circular”), which
describes the concept of risk capital in further detail.

The concept of “risk capital”, under the SICAR Law,
requires two simultaneous elements, which are the high risk
associated with the investment in the target companies and
the objective of developing the target companies. 

The Circular specifies that SICAR application files submitted
for CSSF approval should include a description of these
two elements.

The concept of risk is associated with investments in both
Venture Capital, including the financing of the early stages
of a company, and Private Equity, which more generally
includes all kinds of investment in private unlisted
companies. No restrictions apply as to the financial
instruments available to the SICAR. Therefore, investments
qualifying as risk capital could be made through
instruments as diverse as equity, warrants, convertible
debts, mezzanine debts, senior debts as well as interests in
underlying PE funds.

The concept of “development” includes the objective of
value creation at the level of the target companies. This can
take a number of forms, amongst which:

Supplying the target companies with investment capital.
However, the acquisition of securities representing risk
capital on the secondary market (without an actual
contribution being made to the target companies) is also
eligible (as is typical of many Buy-Out situations);

The SICAR’s active involvement in the management of
the target companies through for example a
representation on the board of directors of the target
company or through the provision of advisory services
(i.e. restructuring advice).

In situations where the SICAR invests in only one company,
the concept of active management needs to be
demonstrated. 

A very important element that the Circular points out is that
the SICAR should invest in target companies with the
intention of reselling at a profit. Indeed, a SICAR cannot act
as a mere holding company. Hence, the investment’s time
horizon is also a key element to be discussed in the
application file submitted to the CSSF.

However, practice has now demonstrated that all traditional
investment strategies undertaken by PE or VC houses are
acceptable for the SICAR. 
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The Circular has also clarified the eligibility of certain types
of investments:

Real estate investments – The CSSF accepts real
estate investments for a SICAR on the condition that
they are considered as risk capital and are indirectly
made through real estate companies. The “development”
intention (value creation) of the real estate asset
acquired is a key element that needs to be
demonstrated in order to qualify for SICAR.

Whether the real estate investment qualifies as risk capital
depends on the type of investment and its expected yield.
So-called opportunistic investment strategies are
acceptable in principle, while core-plus investments will be
analysed on a case-by-case basis. Core investments are
not eligible in principle. 

The circular provides for some indication of qualifying real
estate investments.

Underlying Funds – The CSSF allows a SICAR to invest
in units, shares or interests of other investment funds as
long as the latter have themselves adopted a venture
capital/private equity investment strategy.

Mezzanine loans – These financial instruments are
eligible for SICAR as long as the underlying borrower 
is a company qualifying for the SICAR investment
criteria. Distressed debts or similar financial instruments
whose purpose is to refinance a troubled company are
equally eligible.

Listed securities – A SICAR is allowed to invest in listed
securities if such an investment pursues a defined
project aiming at generating added value within a target
company, i.e. via the development of its activities.
As such, “Public to Private” strategies would also be
eligible. A SICAR is allowed to invest in listed securities
that do not represent risk capital and hold liquid assets
and other similar investments only on a temporary basis,
while waiting to invest in risk capital.
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1.1.2.3 Legal forms available

A SICAR can be set up in a transparent form, the partnership
form, or a non-transparent form, the corporate forms. 
Most existing corporate forms in the Luxembourg Company
Act are eligible (public company, private limited liability
company and partnership limited by shares).

The limited partnership form or “Société en Commandite
Simple” (“S.C.S.”) is the form that is most comparable to
the US and UK limited partnerships with both a General
Partner (equivalent to the “associés commandités” in the
S.C.S.) and limited partners (equivalent to the “associés
commanditaires”). This form has not yet been extensively
used, as mostly it does not benefit from the advantages of
the tax regime provided for the SICAR in corporate forms.

Indeed, most existing SICARs have opted for the partnership
limited by shares form (“Société en Commandite par
Actions”, “S.C.A.”). This corporate form provides for 
the same advantages of the L.P. structure and at the same
time enjoys the tax status of a Luxembourg incorporated
company.

The General Partner owns and operates the business and
assumes liability for the partnership, while the limited
partners serve as investors only; they have no control over
the company and are not subject to the same liabilities as
the General Partners. The latter are personally liable for
the partnership’s obligations and debts, which explains why
General Partners in SICARs are generally Luxembourg4

public or private limited companies (“S.à r.l.” or “S.A.”).

In a SICAR structured as an S.C.A., the management
company or sponsoring company serves as General Partner
while the investors join the company as limited partners, 
so that the S.C.A. combines the advantages of the very
flexible rules applicable to public limited companies 
with the possibility to control the structure solely by the
management company (General Partner) without depending
on decisions made by a general shareholders’ meeting.

1.1.2.4 Capital structure

The subscribed share capital should be no less than
EUR 1 million and must be reached within 12 months
following CSSF authorisation. The share capital should be
fully subscribed and should be paid-up at a 5% minimum.
The proposed modification to the SICAR Law indicates that
the share premium should be considered when computing
the minimum share capital requirement. SICARs in
corporate form may adopt a “variable” share capital
structure5, like a SICAV.

Like for the traditional UCIs, the “sub-fund” concept will be
soon introduced in the SICAR Law through the proposed
modification of the Law. “Sub-funds” consist of segregated
pools of assets and liabilities, their performance is tracked
individually and creditors/shareholders in one sub-fund
have no access to the other sub-funds of the same SICAR.

Pending this modification in the Law, the creation of classes
of shares in the SICAR may be seen as a substitute.
Similarly, in an S.C.A., classes of shares are used to
differentiate shares held by the limited partners and the
General Partners, which are entitled to different distribution
rights. This is a frequent way of structuring the carry interest
for the General Partners.

4 The General Partner in a SICAR incorporated as an S.C.A. must be a Luxembourg resident
5 With the exception of the S.C.S. (“Sociétés en Commandite Simple”)
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Note that the payments relating to “distributions” can be made
in the form of dividend distribution or redemption of shares.
Art. 6 of the SICAR Law indeed states, “reimbursements
and dividend distributions to investors are not submitted
to restrictions other than those mentioned in the SICAR’s
articles of association”. 

The SICAR’s constitutional documents will indicate the
principles applicable to the determination of the dividend
and redemption price in each class and hence the
allocation of revenues between the different classes.

1.1.2.5 Publication and reporting requirements

The main on-going regulatory reporting requirements are 
as follows:

SICARs must prepare an annual report whose accounting
information needs to be subject to an independent
audit. The annual report must contain a balance sheet
(or a statement of net assets and liabilities), an income
and expenditure account, a report on the activities 
of the past financial year as well as any significant
information enabling investors to make informed
decisions on the development of the activities and result
of the SICAR. The general framework of the Company
Act does currently regulate the presentation of
the SICAR’s annual accounts. The annual report needs
to be published no later than six months after
the accounting year-end;

SICARs must make their NAV available at least twice
a year to investors who request it;

On a semi annual basis, the SICAR must report to
the CSSF the following information:
- A balance sheet or statement of net assets and

liabilities;
- A statement of capital subscribed, drawn down and

capital committed;
- A schedule detailing the investments;
- Information describing investors in the SICAR; and
- If applicable, information regarding the debt financing

used by the SICAR;

The prospectus needs to be updated when significant
modifications occur but this is only needed when
the SICAR issues new shares.

SICARs are exempted from preparing consolidated financial
statements.

1.1.2.6 The custodian bank

The custodian bank for a SICAR refers to the same
definition as for other UCITS (credit institution established
in Luxembourg). 

Its legal obligations are:

Safekeeping of the SICAR’s assets. The legal responsibility
remains with the custodian even in case of delegation of
some safekeeping duties to an external party;

Control of timely receipt of subscription proceeds 
(this involves mainly the follow-up of draw-downs
payment by the investors);

Control of timely receipt of proceeds for investments/
divestments of assets (this basically involves the follow
up of transaction money flows);

Control allocation of the SICAR’s profits in accordance
with by-laws (this involves mainly the control of dividend
payments, if applicable and depending on its structure,
it may also include the supervision of carried interest
distribution).
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1.1.2.7 Valuation of assets

The SICAR law in its Art. 5 (3) indicates “the SICAR assets
must be valued at their foreseeable realisation value
estimated in good faith”. The concept of “foreseeable
realisation value” is similar to the concept of “Fair Value”
with the meaning ascribed to it by the International
Accounting Standards Board: “the value for which an 
asset could be exchanged, or a liability settled, between
knowledgeable willing parties in an arm’s length transaction”.
The by-laws of the SICAR must describe the methodologies
to be followed by the directors (usually the General Partner)
to derive such “foreseeable realisation value”.

Whilst the law introduces flexibility on the methodologies 
to adopt for determining the market value of investments 
it is clear that investments need to be fair valued. During
the process of law making, the Luxembourg Parliament
commented that it is encouraged that the by-laws refer 
to recognised industry standards for valuation and, 
for that purpose, quotes the EVCA valuation guidelines. 
Of course this does not preclude the SICAR from adopting
any other standards (PEIGG, BVCA, etc) or from adopting
robustly constructed internal valuation rules that are specific
to one General Partner.

In the specific case of SICAR as fund of PE funds,
the General Partner will need to ensure that the reported
net asset values (“NAV”) of the underlying PE funds are well
prepared in accordance with accounting principles that are
fair value compliant (i.e. the investments of the underlying
PE funds are well recorded at their fair value). If this was 
not the case, the General Partner of the SICAR should
undertake an analysis of the reported NAV and the
underlying fund portfolio so as to determine an adjusted
NAV that complies with the fair value concept. This obviously
raises a number of practical issues for the General Partner
of the SICAR, such as access to underlying funds
investment fair values.

1.1.2.8 Tax regime

Taxation of income/capital gains

SICAR set up in the form of a Luxembourg company

Corporate income tax and municipal business tax
The SICAR set up in the form of a limited public
company, partnership limited by shares, limited liability
company, cooperative incorporated as a public
company is, as a general rule, fully liable to corporate
income tax and municipal business tax at the rate of
29.63%. 

Tax-exemption of income derived from securities
Income and capital gains derived from securities (and
temporary investments in liquid assets held for a period
of maximum 12 months before investment in capital risk)
are excluded from the taxable base.
The “preliminary work” on the SICAR Law provides for
a definition of securities in the sense of the SICAR Law.
This definition is broad and includes bonds, loans and
any other tradable security6 as well as interests in
underlying PE funds.
All other income is included in the taxable basis of
the SICAR (i.e. royalties, rental income) and thus subject
to the general provisions of the Luxembourg income
tax law.

SICAR set up in the form of a Luxembourg partnership

The SICAR in the form of a limited partnership (“S.C.S.”)
is deemed to be transparent for corporate tax purposes.
Taxation will consequently be levied at the level of
the partners according to the rules applicable in their
country of residence. Moreover, the Law provides that
the SICAR in the form of a limited partnership is, in
any case, not deemed to constitute a commercial entity.
Therefore, SICARs will not be subject to municipal
business tax.

6 Draft of the SICAR law of September 2, 2003: “In this article, the word “security” should be interpreted broadly, so as to include shares, bonds and other debt securities as well as any other negotiable instruments which entitle the holder
to acquire the above-mentioned securities.”



17Private Equity in Luxembourg

Withholding taxes on income received

Withholding taxes on income received 
from foreign entities
The Luxembourg tax authorities have confirmed that
they consider the SICAR to be resident for double tax
treaty purposes. 
Income paid by foreign entities should therefore benefit
from a reduced withholding rate according to
the appropriate Double Taxation Treaty in place between
Luxembourg and the source country. This equally
applies to the Parent/Subsidiary directive benefits.
However, the SICAR should as well be recognised as
a resident by the foreign authorities, although one can
expect some questions to be raised by these foreign tax
authorities regarding the application of double tax treaties
due to the specific regime applied to a Luxembourg
SICAR. For this reason, we recommend that this matter
be discussed with a tax advisor in the foreign country.

Besides, withholding tax levied at source (at a reduced
rate or at the normal rate) on exempt income received
by a Luxembourg SICAR is normally not refundable.
According to Luxembourg tax credit rules, the creditable
amount is indeed limited to the amount of Luxembourg
tax that would have been levied on this income. 
Such income being tax-exempt in the hands of the
Luxembourg SICAR, the foreign withholding tax may
not offset any Luxembourg tax.

Withholding taxes on income received from 
Luxembourg companies
Dividends distributed by a Luxembourg fully taxable
resident company are normally subject to a 20%
withholding tax. However, Art. 147 of the Income Tax
Law provides for the withholding tax-exemption on
these distributions as long as certain conditions are met. 
The Luxembourg tax authorities have confirmed that any
dividends paid by a Luxembourg taxable company to
a SICAR benefit from the withholding tax-exemption of
Art. 147, provided that the material requirements of this
provision are met.

Tax on distributions

Interest and dividends allocated to investors (residents
and non-residents) are not subject to any withholding
tax in Luxembourg.

Distribution to a Luxembourg resident company, 
taxation in the hands of the Luxembourg company
receiving the income
A SICAR can be considered as “A joint-stock company
that is resident in Luxembourg and fully taxable” in
the sense of Art. 166 of the Income Tax Law, whether as
a dividend receiving or dividend distributing company.
Accordingly, any dividend paid by a SICAR to a fully
taxable Luxembourg entity should benefit from the tax-
exemption of Art. 166 in the hands of the company
receiving the dividend provided that the material
requirements of this provision are met.
The pending question is whether other EU member
states will agree to grant the application of equivalent
local provisions for dividends paid by a SICAR to a
company established in another EU member state.
Non-resident investors are not taxed in Luxembourg on
capital gains realised upon the disposal of shares held
in a SICAR irrespective of their shareholding percentage
and holding period.



18 Private Equity in Luxembourg

Other Taxes

Capital Duty
Contributions to a SICAR are subject to a one-shot
EUR 1.250 capital duty due upon incorporation. 
Any subsequent share capital increase will not be
subject to any additional taxation.
The question arises, whether contributions made by
a SICAR can benefit from Luxembourg capital duty
exemption according to Art. 4.1 and 4.2 of the Law
dated December 29, 1971 on capital duty. 
We have been informed by the Luxembourg authorities
that a Grand Ducal regulation concerning the SICAR is
to be issued (we have no information regarding the date
of such publication). 

Net wealth tax and subscription tax
The SICAR is exempt from net wealth tax and from
the subscription tax payable by UCIs.

Value Added Tax (VAT)
The same regime as for services rendered to Luxembourg
funds will apply. Please refer in this respect to
paragraph 1.1.1.3.

European Commission review 

As at the date of printing of this brochure, the EU
Commission has undertaken a “request for information”
procedure whereby it has sent to the Luxembourg
government, which has provided a reply, a list of technical
questions relating to the SICAR regime. The purpose 
of this procedure is to assess whether the SICAR regime
constitutes or not an illegal state aid scheme.

Under the current “request for information” procedure
there is no set deadline for the EU Commission to render
its conclusion.

It is important to note that the clear and unambiguous
position of the Luxembourg government is that the SICAR
regime does not constitute illegal state aid.

We recommend that you contact your tax and/or legal
advisers should you wish further clarification on this issue.
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1.1.2.9 Market overview

In the early days of the SICAR Law, smaller PE and VC houses were at the forefront in establishing SICARs. Indeed,
the “regulated” status provided them with a credential that was thought to be key in their fund-raising process.
However, for the last year, we have observed that the SICARs being created are initiated by large PE houses. 

The piecharts shown on this page summarise some of the results of our research on SICARs. Source for all
information researched is primarily made of notarial deeds filed with the companies register as well as other public
sources such as the Internet. Most data are as at August 10, 2006 and refer to the 78 SICARs registered at that
date on the official list of the CSSF. 

SICAR Origin of sponsors

We have classified each SICAR in accordance with the geographical origin of its sponsor, being, for most of
the cases, the ultimate controlling entity of the Luxembourg General Partner to the SICAR. 

We note that besides the USA, which is the dominant geography, the vast majority of sponsors are located in
Continental Europe. Interestingly, French sponsors seem to have found in the SICAR regime a valid alternative to
French FCPRs7. On the opposite, there are few SICARs initiated by UK based PE firms. One might view this as
a high growth potential for the SICAR.

SICAR Investment Focus

This chart presents the population of SICARs in accordance with their investment focus as it was described in
the articles of association or in the prospectus (when available). 

The fact that the most important investment strategies are well represented in the population of SICARs surely
demonstrates the relevance of the SICAR Law to the industry.

7 FCPR : “Fonds Commun de Placement à Risque”
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From our experience, we note mainly three usages of
SICAR that can be summarised as:

Direct funds, where the SICAR invests directly into 
the target companies; 

Fund of PE funds, where the SICAR invests in underlying
PE funds; and

SICARs as a feeder to one or a small number of other
PE funds (mainly offshore, UK or US master funds).
This scheme is frequently used to pool investors’
monies, either from :
- Private investors: this is a typical application of PE

strategies for the private banking sector and enables
the private investor to invest in large PE funds which
it would not have accessed individually; or 

- Institutional investors: this is principally made in 
order to accommodate the specific needs of large
institutional investors, who are attracted by the
SICARs’ regulated aspect, amongst other things. 

The latter scheme is certainly a route for further
developments for the SICAR, especially when the sub-fund
feature will be added. Indeed, the SICAR is an excellent
complementary vehicle to the traditional structures, such as
Anglo-Saxon L.P.s, which accommodate the current trends
for regulated vehicles.

Informed observers of the industry will have noted in the
recent high-profile listing of KKR PEI on Euronext
Amsterdam that a central element of the structuring of the
transaction was the use of a Luxembourg SICAR beneath
the Guernsey principal investment vehicle. 

Service providers

An important element in the success of the SICAR regime
which needs to be pointed out is the high quality of service
delivered by the local service providers (custodian bank,
central administration, lawyers and auditors).

Currently the market for custodian services is fragmented
as more than 25 banks are acting as custodian bank 
to SICAR. However, the top 5 players for custody services
represent almost 50% of the market. In terms of central
administration services it is interesting to note that there is
a fair proportion of SICARs (around 10%) that have chosen
to establish operations in Luxembourg to provide for their
own central administration duties (reporting, accounting, etc).
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1.2 Unregulated fund vehicles

Besides the regulated funds described previously, Soparfis
are often used as Luxembourg-domiciled unregulated fund
vehicles. This is because they offer a flexible and efficient
tax regime. Even if Soparfis are subject to taxes, the
vehicles would make it possible to manage a private equity
investment without significant income and exit tax charges.

The tailor-made organisation that can be put into place
with these vehicles allows private equity partners to have
the flexibility of a mere partnership in a corporate body.
These vehicles thus provide a mix of flexibility and efficient
tax regime.
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2.1 Legal framework

The Company Act dated August 10, 1915 constitutes
the general legal framework applicable to Luxembourg
companies. A Soparfi is a Luxembourg commercial limited
liability company, which can be incorporated as a Société
Anonyme (S.A.), a “Société à responsabilité limitée” (S.à r.l.)
or a Société en Commandite par Actions (S.C.A.). 

The management of those types of companies may be
organised in ways that are specific to private equity
investments. In this respect, the choice between an S.A.
(public company), an S.à r.l. (private limited liability
company) and an S.C.A. (partnership limited by shares) 
may sometimes be crucial. However, this choice can be
reversed during the life of the company without any 
adverse tax consequences if properly managed.

2.2 Regulatory framework

Soparfis are not specifically regulated by any supervisory
authority.

2.3 Tax framework

A Luxembourg Soparfi is subject to the general corporate
tax regime. The company is thus subject to corporate
income tax and municipal business tax at an aggregate rate
of 29.63% for companies located in Luxembourg City. 

02 Structuring Private Equity deals

In Luxembourg, the most common non-regulated PE vehicle is known as the Soparfi 
(“Société de participation financière”). This type of vehicle may carry on holding and financing
activities to which an efficient tax regime applies; it has access to Luxembourg’s treaty 
network (which comprises over 60 countries) and to the EU Parent/Subsidiary Directives. 
These are all key factors in selecting a private equity investment vehicle.

Nowadays, it is common practice for the PE funds, irrespective of their country of 
incorporation, to use Luxembourg Soparfis as investment vehicles into target companies.
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It is also subject to net wealth tax (at the rate of 0.5% of
the unitary value of the company, computed on the basis of
the balance sheet as of 31 December of the preceding year).
Lastly, it is subject to a capital duty amounting to 1% of the
subscribed capital (upon incorporation of the company and
upon any subsequent share capital increase).

However, this general tax regime includes a participation
exemption regime, which results for a Soparfi, as for any
Luxembourg company, in a tax-exemption of all income
(dividends and capital gains) derived from its participations
(dividends, capital gains and liquidation bonuses) provided
that provisions set forth by the law are met (i.e. essentially
conditions regarding the target company, the participation
itself and the duration of the holding). 

Moreover, participations benefiting from the participation
exemption regime are excluded from the taxable base for
the purpose of the computation of the net wealth tax.
Lastly, under certain conditions, a Soparfi may be exempted
from the registration duty (i.e. where a participation is
contributed).

As Soparfis benefit from EU Directives and double tax
treaties signed by Luxembourg, they are generally able to
distribute dividends without any significant Luxembourg
withholding tax cost. In instances where this would not be
possible, dedicated financial instruments may provide for
acceptable alternatives.

2.4 Tax substance

One growing issue in international taxation is the
requirement by foreign tax authorities of real substance 
for PE vehicles (and more generally in international tax
structures as well) in order to benefit from a desired tax
status (i.e., tax treaty eligibility, application of parent
subsidiary directive, avoidance of CFC rules, etc). The lack
of substance may thus lead a foreign tax administration to
conclude that a specific entity is purely artificial and should
be disregarded from a tax standpoint.

The requirements for substance for these entities are
determined primarily by the tax rules of the country where
entities directly own the assets, rather than the territory
where the entity is established or based. These
requirements vary from country to country and will therefore
need to be considered on a case by case basis.

The entities must be provided with sufficient “business
substance” in terms of purpose of the business, and
sufficient “material substance”, i.e., office premises,
equipment, staff, etc.

It is important to point out that these requirements impact
not only Luxembourg, but all locations playing a role in
the PE sector (and in the international tax structuring area
as well).

In this respect it should be stressed that Luxembourg
service providers have been accustomed providing such
level of substance for a long time. The human resources
potential existing in Luxembourg and in the neighbouring
countries makes it also easier for Luxembourg, than for
some other jurisdictions, to accommodate the substance
requirement of staffing for instance.

2.5 Market outlook

Many large private equity houses now have substantial
presence in Luxembourg (offices, personnel, accounting,
etc) and Soparfis are used in many private equity deals
such as primary or secondary Buy-Outs, refinancing or
other types of transaction. Luxembourg’s very efficient
vehicles like Soparfis or dedicated vehicles like SICARs,
combined with the willingness of the government to
promote the private equity business, explain the growing
importance gained by Luxembourg year after year in
this specific area.
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03 PricewaterhouseCoopers’ contribution to 
the Private Equity and Venture Capital industry

PricewaterhouseCoopers has developed its private equity and venture capital expertise 
through the provision of dedicated specialists across varied business areas. In Luxembourg,
our specialist team in private equity and venture capital, which in total comprises more 
than 50 professionals, is able to deliver and assist on all aspects within the industry, ranging
from transaction support, transaction tax structuring, accounting and disclosure best practice 
to valuation of portfolio investments and product audits. PricewaterhouseCoopers Luxembourg
is the local market leader in terms of audit of PE funds as well as in the international transaction
structuring as evidence by the size of our tax practice.

PricewaterhouseCoopers is a leading provider of research
and analysis in relation to the investment management
industry and to the specific area of private equity and
venture capital. Our expertise enables us to provide you with:

Innovative and value added solutions;

Development of leading edge executive tax solutions;

Understanding the investor’s “hot topics” and
communicating best practice; and

Tax and accounting bulletins including “burning issues”
within the industry.



25Private Equity in Luxembourg

We have listed below some key illustrations of our thought leadership in
Private Equity and Venture Capital:

PricewaterhouseCoopers is actively involved in the development of
the PE/VC industry through its longstanding cooperation with the EVCA.
In particular we:
- Contributed two experts in the drafting committee for the new

“International Private Equity and Venture Capital Valuation Guidelines”
released in March 2005;

- Conduct on an annual basis the “Private Equity Survey” included in
the EVCA Yearbook, the latest was published in June 2005;

- Prepared several “Discussion Papers on impact of IFRS for the PE
industry”, the latest was issued in September 2005.

Recently we have released the BVCA PE and VC Performance
Measurement Survey which measures and benchmarks the performance
of UK PE and VC funds against different public equity indices. This
report is available at http://www.pwc.com/extweb/pwcpublications.nsf/
docid/043BC4FA1B55BDE5852571D2005E2A73.

PricewaterhouseCoopers has initiated and written for the BVCA (British
Venture Capital Association) a new and updated Guide to Private Equity.
The guide is written for the entrepreneur and owner/manager and takes
the reader through the entire private equity process. The Guide is
currently only available in pdf format on our entrepreneurial resource
centre (Vision to Reality) at http://www.pwcV2R.com.

We conduct several surveys amongst the VC community. 
Most notable are The MoneyTree Survey (in conjunction with 3i)
(http://www.pwcmoneytree.com), which surveys on a quarterly basis
the investment activity in the US, and VC BestPractices Survey, which 
is a periodic study of processes, policies and views of the General
Partners, CFOs, controllers and others who take part in managing the
day-to-day operations of a venture capital firm (http://www.pwcvc.com).

Our PE experts in Luxembourg have contributed a number of articles in
the local and international press covering most notably the new SICAR.
They are regular speakers at conferences in Luxembourg on the topic.

Our UK office organises a Private Equity Club, held in London to
which more than 70 investment management companies active in PE
have subscribed. 

PricewaterhouseCoopers was recently given the opportunity to prepare
a high level comparison and contrast of four key offshore locations
(Ireland, Luxembourg, Jersey and Guernsey) that was included in
a supplement of Private Equity International.

We have developed in PricewaterhouseCoopers Luxembourg a two-day
training course dedicated to the PE/VC fund industry with a focus on
the custody and administration of these vehicles. To date we have
trained more than a 100 professionals in the administration services.
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04 How PricewaterhouseCoopers can assist you

We provide a full range of services to assist our private equity clients, being “first-time funds” or established players,
in establishing their funds and operations through any phase of the private equity investment lifecycle:

Structuring and financing

Providing assistance regarding the choice of an
appropriate domicile and organisational structure;
Review, consultations and liaison with the local
regulatory authorities, where and if appropriate;
Advice and consultation regarding financial, 
regulatory and tax compliance requirements;
Working with legal counsel on the documents 
necessary for the establishment and offering of
the private equity structure;
Carried interest structuring.

Investment period strategy

Deals origination and M&A financial advisory 
(acquisition mandates);
Financial, tax and market due diligences;
Valuation of investee companies;
Deals tax structuring.

Holding period

Audit services for funds and intermediate structures,
specific attest reports (reorganisations, refinancing);
Providing assistance in recordkeeping and in
the reporting process to respond to your specific needs
and objectives and to meet the needs of your investors;
Tax Maintenance Papers.

Exit Strategy

Valuation of investee companies;
Vendor due diligence;
M&A financial advisory (disposal mandates);
Regulatory, tax and accounting advice regarding
the repatriation of funds to investors.

Our solutions for Service Providers

For a number of years we have assisted the local service
providers community in developing their expertise in
the custody and administration of PE funds. Through
PwC ACADEMY, we provide standard or tailor-made
training solutions that help service providers understand
the specificities of the PE industry and the challenges of
servicing it. We have also helped a number of them to
establish best-practices in the custody and administration
of PE funds, this included drafting of operating
memorandum as well as advice in the set-up of dedicated
PE service desks.
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PricewaterhouseCoopers Luxembourg Private Equity Contacts

Véronique Lefebvre
Private Equity Leader, Partner
veronique.lefebvre@lu.pwc.com
Tel.: +352 49 48 48-2510

Laurent Marx
Audit Partner
laurent.marx@lu.pwc.com
Tel.: +352 49 48 48-2527

Amaury Evrard
Audit Partner
amaury.evrard@lu.pwc.com
Tel.: +352 49 48 48-2504

Jean-François Kroonen
Corporate Finance Partner
jean-francois.kroonen@lu.pwc.com
Tel.: +352 49 48 48-2527

Benjamin Moïse
Audit Director
benjamin.moise@lu.pwc.com
Tel.: +352 49 48 48-2552

Valérie Tixier
Audit Director
valerie.tixier@lu.pwc.com
Tel.: +352 49 48 48-2553

Etienne Boulard
Tax Partner
etienne.boulard@lu.pwc.com
Tel.: +352 49 48 48-3159

Laurent de La Mettrie
Tax Partner
laurent.de.la.mettrie@lu.pwc.com
Tel.: +352 49 48 48-3204

Vincent Lebrun
Tax Director
vincent.lebrun@lu.pwc.com
Tel.: +352 49 48 48-2584

Berglind Sigurdardottir
Tax Director
berglind.sigurdardottir@lu.pwc.com
Tel.: +352 49 48 48-3194

Odile Renner
Regulatory and Compliance 
Advisory Services Partner
odile.renner@lu.pwc.com
Tel.: +352 49 48 48-2615

Xavier Balthazar
Director
xavier.balthazar@lu.pwc.com
Tel.: +352 49 48 48-3299

For any further information about our firm or our services, please contact the PricewaterhouseCoopers Marketing & Communications Department at info@lu.pwc.com. 



SICAR

Corporate forms available,
including partnerships 
(S.C.A. and S.C.S.)

Fixed or variable capital
No sub funds authorised 
(pending modification of law)
Classes of shares possible
Minimum capital of EUR 1 m
Distributions are made according 
to by-laws

No capital duty
In principle, access to tax treaties 

No taxation on risk capital income

Regulated by CSSF
Flexible (no promoter, 
no investment restriction)

NAV calculated twice a year 
(a single yearly calculation is also possible)
Restricted to certain investors
Audit required

Soparfi

Corporate forms available,
including partnerships 
(S.C.A. and S.C.S.)

Fixed capital

Classes of shares possible
Minimum capital EUR 31,000 for an S.A.
Distributions are made in accordance 
with company law

Subject to capital duty
Access to tax treaties

Tax planning possibilities

Unregulated
Flexibility within the company 
act framework

No NAV concept

Distribution restricted de facto
Audit requirement subject to 
reaching certain thresholds

05 Appendix 1

Comparison of Luxembourg vehicles (UCI, SICAR and Soparfi)

Legal forms

Capital

Taxation

Regulatory
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UCI

Corporate (SICAV must be set up 
as S.A., SICAF may be set up as 
S.C.A. and S.A.) and contractual forms 
(for FCPs) are available

Fixed or variable capital
Sub funds authorised

Classes of shares possible
Minimum capital of EUR 1.25 m
Distributions are made according 
to by-laws

No capital duty
Limited tax efficiency 
(limited access to treaties)
Subscription tax

Regulated by CSSF
Promoter required, investment manager 
needs CSSF approval
Investment restrictions apply
NAV calculation: in principle on a monthly 
basis (derogation can be obtained)
Public distribution possible
Audit required
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Comparison of Luxembourg (SICAR) with other selected jurisdictions
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We present in the following tables a high level comparison of the Luxembourg SICAR with other selected fund vehicles from other jurisdictions:

Attention should be paid when reading this comparison as it is based on the state of information and regulation as of the date of printing. We recommend that you consult your tax and/or
legal adviser should you require more information on the differences between the vehicles presented. Under no circumstances, shall PricewaterhouseCoopers be held liable for any
inaccuracy included in the information.

Luxembourg/France (“FCPR juridique agréé” and “FCPR juridique à procédures
allégées”) (A second form of FCPR is the “FCPR fiscal”, which envisages a favourable
taxation for individuals resident in France, subject to certain conditions)

Luxembourg/Belgium (Private PRICAF)
Luxembourg/UK (L.L.P.’s)
Luxembourg/Jersey (L.P.’s)

Vehicle

Belgian Private 
PRICAF (PP)

French FCPR

UK L.L.P.

Jersey L.P.

Luxembourg SICAR

Purpose/Investment policy

Collective investment in authorised financial instruments issued by non-quoted domestic & foreign companies
Investment in other financial means possible, but limited
In principle, no controlling influence on the invested companies
Risk spreading requirements

Collective investment in authorised financial instruments issued by non-quoted domestic & foreign companies (BUT: Foreign investments do not 
qualify for the tax-exemption regime.)
Investment in other financial means possible, but limited (50%-Quota limitation)

Purpose of carrying on a lawful business with a view to profit
Different restrictions regarding banking, insurance and financial services

Private equity and venture capital (not specified)
No risk spreading limitation
No limitation on activity
No “true and fair” accounting requirement

Investment in risk capital assets (very broad but must be within scope of the Law)
No risk spreading requirement
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Vehicle

Belgian Private
PRICAF (PP)

French FCPR

UK L.L.P.

Jersey L.P.

Luxembourg SICAR

Investors

At least 80% of voting stock held by 5 to 20 private investors (each 4%-16%; at least EUR 250,000)
Remaining 20%: private investors, PP itself and management company (subject to certain conditions)
Limited liability

“FCPR à procédures allégées” reserved for professional private investors, other private investors subject to an investment of at least EUR 500,000
“FCPR agréé” open to a larger public (certain conditions)
Limited liability

Minimum of two partners required (individuals or entities)
New partners may be admitted in accordance with an agreement with the existing partners
Limited liability for partners (extended liability for designated partners/negligent partners) 

Minimum of two partners required 
At least one General Partner (unlimited liability) and at least one limited partner (limited liability)
Loss by a limited partner of its limited liability, where it participates in the management of the L.P.

Minimum of one or two investors depending on legal form chosen
Investors in SICAR must be professional or “well informed” investors
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Vehicle

Belgian Private
PRICAF (PP)

French FCPR

UK L.L.P.

Jersey L.P.

Luxembourg SICAR

Legal Form

S.A., S.C.A., S.C.S.
Legal personality
Limited liability

Incorporation for 12 years at the most

Co-ownership of securities
(UCITS: specialised FCP)

No legal personality

L.L.P. 
Legal personality
Limited liability

L.P. 
No legal personality

S.A., S.à r.l., S.C., S.C.A., S.C.S.
Legal personality
Limited liability or not depending on legal
form chosen

Capital Requirements

Fixed capital (variable capital requires
modification of the by-laws)
Financial instruments issued are nominative

Min. of EUR 400,000
Variable capital
Different classes of shares possible
Different sub-funds possible
Financial instruments issued are nominative

Min. of GBP 2
Variable capital
Capital and profit distribution 
according to L.P. agreement

Variable capital
Capital and profit distribution 
according to agreement

Min. of EUR 1 m
Variable capital
Different classes of shares possible
Different sub-funds possible
Capital and profit distribution according to
constitutional documents

Management

Belgian management company (MC)/Belgian
branch of foreign management company 

MC (legal personality) established in France
(Foreign MC under certain conditions) and
custodian bank (to choose out of a list defined 
by the French authorities)

Designated partner (Appointment of a general
manager to deal with day to day business 
is possible)

General Partner(s)

Directors of SICAR, who may delegate 
to any third party
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Vehicle

Belgian Private
PRICAF (PP)

French FCPR

UK L.L.P.

Jersey L.P.

Luxembourg SICAR

Formation & Control

Registration with the authorities & specific clauses in the by-laws
Statutory auditor/no state-run supervision

“FCPR agréé” subject to permission by COB and supervision by COB & “commissaire aux comptes”
“FCPR à procédures allégées” subject to registration

Registration at Companies House (all changes in memberships must be registered)
Audit required where turnover exceeds GBP 1 m (exemptions available)

Declaration to be filed with the Registrar of L.P. (details on General Partners, office address in Jersey and duration of L.P.)
No details on nature of activities, purpose of the L.P., limited partners, partnership agreement (…) to be disclosed
Statutory records to be maintained in the office (no publicly available disclosure)
No obligation to file annual returns
Audit not required
Distinction between “private” (less than 50 members) and “public” funds. The latter are more strictly regulated.

Private funds: Consent of the JFSC under COBO (where professional Public funds: Consent of the JFSC under COBO & CIF Law; 
investors only, General Partners benefit from exemption from regulation General Partner needs permission; Review of constitutional documents 
in relation to services provided to that fund) and any prospectus by JFSC

Registration with the CSSF 
By-laws set the rules (investment policy, etc)
Audit required



33Private Equity in Luxembourg

Vehicle

Belgian Private
PRICAF (PP)

French FCPR

UK L.L.P.

Jersey L.P.

Luxembourg SICAR

Tax Aspects: Vehicle

Subject to normal Belgian corporate tax: option for limited taxable basis (disallowed expenses, abnormal advantages, compensations regarding 
stock lending transactions)
Access to Belgian DTTs
Collected dividends subject to normal WHT rules (however, tax credit granted)
Dividend received deduction not applicable
Imputation of foreign tax credit for foreign-source financial income not applicable 
Realised capital gains tax-exempt (certain conditions)
VAT: management services tax-exempt

Fiscally transparent (in principle)
No corporate tax (condition: no investor directly or indirectly holds more than 10% of the units) 
No access to French DTTs => foreign income subject to foreign WHT
VAT: management services tax-exempt (BUT: option to submit management services to VAT)

Fiscally transparent (No corporate tax); As long as there is no trading in the UK or source of income in the UK or member resident in the UK, 
it can be structured to avoid charge to UK taxation

Fiscally transparent (No annual return required)

No tax on income from investment activity
May adopt a fiscally transparent status (S.C.S.)
The SICAR should have access to Lux DTTs
VAT exempt for services relating to day-to-day management
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Vehicle

Belgian Private
PRICAF (PP)

French FCPR

UK L.L.P.

Jersey L.P.

Tax Aspects: Investor

Indirect taxes: 0.5% registration duty is abolished
WHT on dividend distributions: distributions are tax-exempt if derived from capital gains realised by the PP on participating interests; other distributions
subject to 15%-WHT; liquidation/redemption surpluses are tax-exempt; dividend receipt deduction for Belgian investors (certain conditions)
Capital gains on shares are tax-exempt (certain conditions)

Subject to normal income tax (as normal FCP)
Income realised and distributed by the FCPR keeps its qualification as French or foreign income deriving from dividend or interest payments
No French WHT on redistributed foreign income
Access to DTTs
Subscription and redemption exempt from registration duty

Partners are considered to be self-employed for tax purposes
No UK income tax, corporate tax should arise where a non-resident partner receives profits from a UK L.L.P. in relation to a business carried out wholly
outside the UK

Fiscally transparent for non-Jersey tax resident investors, participating as limited partners (No Jersey income tax on partnership profits or gains arising
from business or investment activities carried on outside Jersey)
Jersey based General Partner companies benefit from exempt company status (application to be made) (No capital gains, VAT or stamp duty)

“Exempt company status”
No Jersey income tax on income arising outside of Jersey, on interest
arising from Jersey bank accounts
No obligation to file accounts or make returns of income
Conditions: annual fee of GBP 600, no trading carried out in Jersey, 
no Jersey resident beneficial owners during the year

Proposed changes to Jersey tax regime
Jersey has reviewed its current tax regime and draft amending legislation
is expected in early 2007
It is expected at this time that, with effect from January 1, 2009, 
all companies – excluding utilities or regulated financial services – 
will drop to a zero rate of tax
This is likely to include those companies which obtain exempt
company status
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05 Appendix 3

Law of 15 June 2004 Relating to the Investment Company in Risk Capital (“SICAR”)

Chapter I: General provisions

Article 1
(1) For the purpose of this Law, an investment company in risk capital1, in abbreviation

“SICAR”2, shall be any company: 
- that has adopted the legal form of a limited partnership3, a partnership limited by

shares4, a cooperative in the form of a public limited company5, a limited company6

or a public limited company7 governed by Luxembourg law, and 
- the object of which is to invest its assets in securities representing risk capital in

order to provide its investors with the benefit of the result of the management of
its assets in consideration for the risk which they incur, and 

- the securities of which are reserved to well-informed investors8 as defined in
Article 2 of this Law, and 

- the articles of incorporation of which provide that it is subject to the provisions of
this Law. 

(2) Investment in risk capital9 is to be understood as the direct or indirect contribution of
assets to entities in view of their launch, their development or their listing on a stock
exchange. 

(3) The registered office and the head office of a Luxembourg SICAR must be situated in
Luxembourg. 

Article 2 
Within the meaning of this Law, a well-informed investor shall be any institutional investor,
professional investor or any other investor who meets the following conditions:
1) he has confirmed in writing that he adheres to the status of well-informed investor, and 
2) he invests a minimum of 125,000 Euro in the company, or 
3) he has obtained an assessment made by a credit institution, another professional of

the financial sector subject to rules of conduct within the meaning of Article 11 of
Directive 93/22/EEC, or by a management company within the meaning of Directive
2001/107/EC certifying his expertise, his experience and his knowledge in adequately
appraising an investment in risk capital. 
The conditions set forth in this Article are not applicable to the general partners10 of
limited partnerships. 

Article 3 
SICARs shall be subject to the general provisions applicable to commercial companies,
insofar as this Law does not derogate therefrom.

Article 4 
(1) The subscribed share capital of a SICAR may not be less than EUR 1 million.

This minimum must be reached within a period of twelve months following
the authorisation of the company. A grand-ducal regulation may increase such
minimum amount up to a maximum of EUR 2 million. 

(2) Partnerships limited by shares, limited companies, public limited companies and
cooperatives in the form of a public limited company, subject to this Law may provide
in their articles of incorporation that the amount of their capital shall at all times be
equal to their net asset value. In such case, variations in the capital shall be effected
ipso jure and without compliance with measures regarding publication and entry in
the register of commerce and companies.

Article 5 
(1) The SICAR can issue new shares in accordance with the conditions and procedures

set forth in the articles of incorporation. 
(2) The share capital of a partnership limited by shares, a public limited company,

a limited company and a cooperative in the form of a public limited company, subject
to this Law, must be entirely subscribed, and at least 5% of each share must be 
paid-up in cash or by means of a contribution other than cash. 

(3) The assets of the company shall be valued on the basis of the foreseeable sales price
estimated in good faith. Such value must be determined in accordance with the rules
set forth in the articles of incorporation. 

Article 6
(1) SICARs shall not be obliged to create a legal reserve. 
(2) Repayments and distribution of dividends to investors are not subject to

any restrictions other than those set forth in the articles of incorporation. 
(3) SICARs are not subject to any rules in respect of payment of interim dividends

other than those set forth in their articles of incorporation. 

Article 7 
For companies to which this Law applies, the words “limited partnership”, “partnership
limited by shares”, “limited company”, “public limited company “ or “cooperative in the
form of a public limited company “ are completed by the words “investment company in
risk capital” (“société d’investissement en capital à risque”), in abbreviation: “SICAR”. 

Chapter II: The depositary

Article 8 
(1) The custody of the assets of a SICAR must be entrusted to a depositary.

The depositary must either have its registered office in Luxembourg or be established
in Luxembourg if its registered office is in another Member State of the European
Union. It must be a credit institution within the meaning of the Law of 5 April, 1993
concerning the financial sector, as amended11. 

(2) The depositary’s liability shall not be affected by the fact that it has entrusted all or
some of the assets in its custody to a third party. 

(3) The depositary must moreover: 
a) see to it that the subscription price for the shares of the company has been

received by it within the time limits set forth in its constitutional documents; 
b) control that in transactions involving the assets of the company, a consideration is

paid or has been received by it within the customary time limits; 
c) see to it that the income of the company is applied in accordance with its

constitutional documents. 

Article 9 
(1) In carrying out its duties, the depositary must act independently and solely in

the interest of the investors. 
(2) The depositary shall be liable in accordance with Luxembourg law to the company

and to investors for any loss suffered by them as a result of its wrongful failure to
perform its obligations or its wrongful improper performance thereof.

(3) The liability to investors shall be invoked through the SICAR. Should the company fail
to act despite a written notice to that effect from an investor within a period of three
months following receipt of such a notice, the investor may directly invoke the liability
of the depositary. 

Article 10 
The duties of the depositary regarding the SICAR shall cease, respectively: 
a) in the case of voluntary withdrawal of the depositary or of its removal by

the company; until it is replaced, which must happen within two months,
the depositary shall take all necessary steps for the good preservation of 
the interests of the investors; 

b) where the SICAR or the depositary has been declared bankrupt, has entered into
a composition with creditors, has obtained a suspension of payment, has been put
under court-controlled management or has been the subject of similar proceedings or
has been put into liquidation; 

c) where the supervisory authority withdraws its authorisation of the SICAR or
the depositary; 

d) in all other cases provided for in the articles of incorporation. 

Chapter III: Authorisation and supervision

Article 11 
(1) The authority which is to carry out the supervision of SICARs is the Commission for

the Supervision of the Financial Sector12, hereafter the “CSSF”13. 
(2) The CSSF carries out its duties exclusively in the public interest. 
(3) The CSSF ensures that SICARs and their directors14 comply with the applicable legal

and contractual rules. 

Article 12 
(1) SICARs subject to this Law must, in order to carry out their activities, be authorised

by the CSSF. 
(2) A SICAR shall be authorised only if the CSSF has approved its constitutional

documents and the choice of the depositary. 
(3) The directors of the SICAR and of the depositary must be of sufficiently good repute

and have sufficient experience for performing their functions. To that end, their
identity must be notified to the CSSF. “Directors” shall mean, in the case of limited
partnerships, the general partners and in the case of public limited companies and
limited companies, the members of the board of directors and the manager(s),
respectively. 

(4) The replacement of the depositary or of a director and the amendment of the
constitutional documents of the SICAR are subject to the approval by the CSSF. 

(5) The authorisation is subject to justifying that the head office of the SICAR is situated
in Luxembourg.

Article 13 
(1) Authorised SICARs shall be entered by the CSSF on a list. Such entry shall be

tantamount to authorisation and shall be notified by the CSSF to the SICAR
concerned. Applications for entry must be filed with the CSSF within the month
following the constitution or formation of the SICAR. The said list and any
amendments made thereto shall be published in the Mémorial by the CSSF. 

(2) The entering and the maintaining on the list referred to in paragraph (1) shall be
subject to observance of all legislative, regulatory or contractual provisions relating to
the organisation and operation of the SICARs. 

(3) SICARs which obtain their entry on the official list referred to in this Article are
exempted from complying with the formalities required for obtaining the visa of
prospectuses relating to the public offer of transferable securities. 

1 The French text of the Law uses the term “société d’investissement en capital 
à risque”

2 Abbreviation of the French term mentioned in footnote 1
3 société en commandite simple
4 société en commandite par actions
5 société coopérative organisée sous forme de société anonyme

6 société à responsabilité limitée
7 société anonyme
8 “investisseurs avertis”
9 “capital à risque”
10 associés commandités

11 La loi du 5 avril 1993 relative au secteur financier, telle que modifiée. (The French
version has erroneously cited the name of the law as “la loi du 5 avril 1993 relative à
la surveillance du secteur financier”)

12 Commission de Surveillance du Secteur Financier
13 Abbreviation of the French term mentioned in footnote 12
14 dirigeants
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Article 14 
The fact that a SICAR is entered on the list referred to in Article 13 (1) shall not, under
any circumstance, be described in any way whatsoever as a positive assessment made
by the CSSF of the quality of the shares offered. 

Article 15 
(1) Any person who works or who has worked for the CSSF, as well as the auditors or

experts instructed by the CSSF, shall be bound by the obligation of professional
secrecy provided for by Article 16 of the amended Law of 23 December 1998 creating
a Commission for the Supervision of the Financial Sector15. Such secrecy implies that
no confidential information which they may receive in the course of their professional
duties may be divulged to any person or authority whatsoever, save in summary or
aggregate form such that SICARs and depositories cannot be individually identified,
without prejudice to cases covered by criminal law.

(2) Paragraph (1) shall not prevent the CSSF from exchanging information with the
supervisory authorities of the other Member States of the European Union within
the limits provided by this Law. 
The CSSF shall closely cooperate with the supervisory authorities of other Member
States of the European Union for the purpose of the fulfilment of their duty of
supervision of 15 La loi modifiée du 23 décembre 1998 portant création d’une
Commission de Surveillance du Secteur Financier SICARs and other investment
companies in risk capital and shall communicate for that sole purpose all required
information. 
The supervisory authorities of countries other than Member States of the European
Union which are party to the Agreement on the European Economic Area are
assimilated to the supervisory authorities of the Member States of the European
Union within the limits provided by that Agreement and the instruments relating
thereto. 

(3) Paragraph (1) shall not prevent the CSSF from exchanging information with: 
- authorities of third countries with public responsibilities for the supervision of

investment companies in risk capital, 
- the other authorities, bodies and persons referred to in paragraph (5), with the

exception of central credit registers, when they are established in third countries, 
- the authorities of third countries referred to in paragraph (6). 
The communication of information by the CSSF authorised by this paragraph is
subject to the following conditions: 
- the transmitted information must be required for the purpose of performing

the supervisory duty of the recipient authorities, bodies and persons, 
- information received shall be subject to the professional secrecy of the recipient

authorities, bodies or persons and the professional secrecy of such authorities,
bodies or persons must offer guarantees at least equivalent to the professional
secrecy of the CSSF, 

- the authorities, bodies or persons which receive information from the CSSF may
only use such information for the purposes for which it has been communicated to
them and must be able to ensure that no other use can be made therewith, 

- the authorities, bodies or persons who receive information from the CSSF grant
the same right of information to the CSSF, 

- the CSSF may only disclose information received from EU authorities responsible
for the prudential supervision of investment companies in risk capital with
the express agreement of such authorities and, where appropriate, solely for
the purposes for which those authorities gave their agreement. 

For the purpose of this paragraph third countries are countries other than
those referred to in paragraph (2). 

(4) Where the CSSF receives confidential information under paragraphs (2) and (3),
the CSSF may use it only in the course of its duties: 
- to check that the conditions governing the taking-up of the business of SICARs

and depositories are met and to facilitate the monitoring of the conduct of that
business, of administrative and accounting procedures and of internal control
mechanisms; or 

- to impose sanctions; or 
- in administrative appeals against decisions taken by the CSSF; or 
- in court proceedings initiated against decisions refusing or withdrawing an

authorisation.
(5) Paragraphs (1) to (4) shall not preclude: 

a) the exchange of information within the European Union between the CSSF and: 
- authorities with public responsibility for the supervision of credit institutions,

investment firms, insurance undertakings and other financial organisations and
the authorities responsible for the supervision of financial markets, 

- bodies involved in the liquidation, bankruptcy or other similar proceedings
concerning investment companies in risk capital and depositories, 

- persons responsible for carrying out statutory audits of the accounts of credit
institutions, investment firms, other financial institutions or insurance
undertakings, in the performance of their functions, 

b) the disclosure by the CSSF within the European Union to bodies, which administer
investor compensation schemes or central credit registers, of information
necessary for the performance of their functions. 

The communication of information by the CSSF authorised by this paragraph is
subject to the condition that such information is covered by the professional secrecy
of the authorities, bodies or persons receiving the information and is only authorised
to the extent the professional secrecy of such authorities, bodies or persons offers
guarantees at least equivalent to the professional secrecy of the CSSF. In particular,
authorities which receive information from the CSSF may only use such information
for the purposes for which it has been communicated and must be able to ensure
that no other use can be made therewith. 
Countries other than Member States of the European Union which are party to the
Agreement on the European Economic Area are assimilated to the Member States of
the European Union within the limits provided by that Agreement and the instruments
relating thereto. 

(6) Paragraphs (1) and (4) do not prevent exchanges of information within the European
Union between the CSSF and: 
- the authorities responsible for overseeing the bodies involved in the liquidation,

bankruptcy or other similar proceedings concerning credit institutions, investment
firms, insurance undertakings, investment companies in risk capital and
depositories, 

- the authorities responsible for overseeing persons entrusted with the carrying out
of statutory audits of the accounts of credit institutions, investment firms,
insurance undertakings and other financial institutions. 

The communication of information by the CSSF authorised by this paragraph is
subject to the following conditions: 
- the transmitted information is intended to be used for the purpose of performing

the supervisory duty of the recipient authorities,
- information received shall be subject to the professional secrecy of the recipient

authorities and the professional secrecy of such authorities must offer guarantees
at least equivalent to the professional secrecy of the CSSF, 

- the authorities which receive information from the CSSF may only use such
information for the purposes for which it has been communicated to them and
must be able to ensure that no other use can be made therewith, 

- the CSSF may only disclose information received from supervisory authorities
referred to in paragraphs (2) and (3) with the express agreement of such authorities
and, where appropriate, solely for the purposes for which those authorities gave
their agreement. 

Countries other than Member States of the European Union which are party to
the Agreement on the European Economic Area are assimilated to the Member States
of the European Union within the limits provided by that Agreement and the
instruments relating thereto. 

(7) This Article shall not prevent the CSSF from transmitting to central banks and other
bodies with a similar function in their capacity as monetary authorities information
intended for the performance of their duties. 
The communication of information by the CSSF authorised by this paragraph is
subject to the condition that such information is covered by the professional secrecy
of the recipient authorities and is only authorised to the extent the professional
secrecy of such authorities offers guarantees at least equivalent to the professional
secrecy of the CSSF. In particular, authorities which receive information from the
CSSF may only use such information for the purposes for which it has been
communicated and must be able to ensure that no other use can be made therewith. 
This Article shall furthermore not prevent the authorities or bodies referred to in
this paragraph from communicating to the CSSF such information as it may need for
the purposes of paragraph (4). Information received by the CSSF shall be subject to
its professional secrecy. 

(8) This Article shall not prevent the CSSF from communicating the information referred
to in paragraphs (1) to (4) to a clearing house or other similar body recognised under
the law for the provision of clearing or settlement services for a market in
Luxembourg, if the CSSF considers it is necessary to communicate such information
in order to ensure the proper functioning of those bodies in relation to defaults or
potential defaults by a market participant. 
The communication of information by the CSSF authorised by this paragraph is
subject to the condition that such information is covered by the professional secrecy

of the recipient bodies, and is only authorised to the extent the professional secrecy
of such bodies offers guarantees at least equivalent to the professional secrecy of
the CSSF. In particular, bodies which receive information from the CSSF may only use
such information for the purposes for which it has been communicated and must be
able to ensure that no other use can be made therewith. 
The information received by the CSSF pursuant to paragraphs (2) and (3) may not be
disclosed in the circumstances referred to in this paragraph without the express
agreement of the supervisory authorities which have disclosed such information to
the CSSF. 

Article 16
(1) The decisions to be adopted by the CSSF in implementation of this Law shall state

the reasons on which they are based and, unless the delay entails risks, they shall be
adopted after preparatory proceedings at which all parties are able to state their
case16. They shall be notified by registered letter or delivered by a bailiff17. 

(2) The decisions by the CSSF concerning the grant, refusal or withdrawal of the
authorisations provided for in this Law may be referred to the administrative court18

which will be dealing with the substance of the case. The case must be filed within
one month from the date of notification of the contested decision, or else shall be
time barred.

Article 17 
(1) The directors of SICARs, as well as the liquidators in the case of voluntary liquidation

of a SICAR, may have imposed upon them by the said authority a fine of fifteen to
five hundred Euro in the event of their refusing to provide the financial reports and
the requested information or where such documents prove to be incomplete,
inaccurate or false, and in the event of any infringement of Article 23 of this Law or
in the event of any other serious irregularity being recorded. 

(2) The same fine may be imposed upon any person who infringes the provisions of
Article 14.

Chapter IV: Dissolution and liquidation

Article 18 
The decision of the CSSF withdrawing a SICAR from the list provided for in Article 13
shall, as from the notification thereof to such company and at its expense, until the
decision has become final, ipso jure entail for such company suspension of any payment
by said company and prohibition for such company, on pain of nullity, to take any
measures other than protective measures, except with the authorisation of the supervisory
commissioner19. The CSSF shall ipso jure hold the office of supervisory commissioner,
unless at its request, the District Court dealing with commercial matters appoints one or
more supervisory commissioners. The application, stating the reasons on which it is
based and accompanied by supporting documents, shall be lodged for that purpose at
the Registry of the District Court20 in the district within which the undertaking has its
registered office.
The Court shall give its ruling within a short period. 
If it considers that it has sufficient information, it shall immediately make an order in public
session, without hearing the parties. If it deems necessary, it shall convene the parties by
notification from the registrar21 at the latest within three days from the lodgement of the
application. It shall hear the parties in chambers22 and give its decision in public session. 
The written authorisation of the supervisory commissioners is required for all measures
and decisions of the SICAR and, failing such authorisation, they shall be void. 
The Court may, however, limit the scope of operations subject to authorisation. 
The commissioners may submit for consideration to the relevant bodies of the SICAR
any proposals which they consider appropriate. They may attend proceedings of
the administrative, management, executive and supervisory bodies of the SICAR. 
The Court shall decide as to the expenses and fees of the supervisory commissioners;
it may grant them advances. 
The judgement provided for in paragraph (1) of Article 19 of this Law shall terminate
the functions of the supervisory commissioner who must, within one month after
his replacement, submit to the liquidators appointed in such judgement a report on
the use of the SICAR’s assets together with the accounts and supporting documents. 
If the withdrawal decision is amended on appeal in accordance with paragraphs (2)
and (3) above, the supervisory commissioner shall be deemed to have resigned. 

15 La loi modifiée du 23 décembre 1998 portant création d’une Commission
de Surveillance du Secteur Financier

16 instruction contradictoire

17 huissier
18 tribunal administratif
19 commissaire de surveillance

20 greffe du tribunal
21 greffier
22 chambre du conseil
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Article 19 
(1) The District Court23 dealing with commercial matters shall, at the request of the Public

Prosecutor24, acting on its own motion or at the request of the CSSF, pronounce
the dissolution and order the liquidation of the SICARs, whose entry on the list
provided for in Article 13, paragraph (1) has finally been refused or withdrawn. 
When ordering the liquidation, the Court shall appoint a reporting judge25 and one or
more liquidators. It shall determine the method of liquidation. It may render applicable
to such extent as it may determine the rules governing liquidation in bankruptcy.
The method of liquidation may be changed by subsequent decision, either of
the Court’s own motion or at the request of the liquidator(s). 
The Court shall decide as to the expenses and fees of the liquidators; it may grant
advances to them. The judgment pronouncing dissolution and ordering liquidation
shall be enforceable on a provisional basis. 

(2) The liquidator(s) may bring and defend all actions on behalf of the SICAR, receive all
payments, grant releases with or without discharge, realise all the transferable
securities of the SICAR and reemploy the proceeds therefrom, issue or endorse any
negotiable instruments, compound or compromise all claims. They may alienate
immovable property of the SICAR by auction. 
They may also but only with the authorisation of the Court, mortgage and pledge
its assets and alienate its immovable property by private treaty. 

(3) As from the day of the judgment, no legal actions relating to movable or immovable
property or any enforcement procedures relating to movable or immovable property
may be pursued, commenced or exercised otherwise than against the liquidators. 
The judgment ordering liquidation shall terminate all seizures effected at the instance
of general creditors who are not secured by charges26 on movable and immovable
property. 

(4) After payment or payment into court of the sums necessary for the discharge of
the debts, the liquidators shall distribute to shareholders the sums or amounts due
to them. 

(5) The liquidators may convene at their own initiative, and must convene at the request
of holders of shares representing at least one fourth of the assets of the SICAR,
a general meeting of shareholders for the purpose of deciding whether instead of
an outright liquidation it is appropriate to contribute the assets of the SICAR in
liquidation to another SICAR. That decision shall be taken, provided that the general
meeting is composed of a number of shareholders representing at least one half of
the outstanding shares or corporate capital of the SICAR, by a majority of two thirds
of the votes of the shareholders present or represented. 

(6) The court decisions pronouncing the dissolution and ordering the liquidation of
a SICAR shall be published in the Mémorial27 and in two newspapers with adequate
circulation specified by the Court, one of which at least must be a Luxembourg
newspaper. The liquidator(s) shall arrange for such publications. 

(7) If there are no or insufficient assets, as ascertained by the reporting judge,
the documents relating to the proceedings shall be exempt from any registry and
registration duties and the expenses and fees of the liquidators shall be borne by
the Treasury and paid as judicial costs. 

(8) The liquidators shall be responsible both to third parties and to the SICAR for
the discharge of their duties and for any faults committed in the conduct of
their activities.

(9) When the liquidation is completed, the liquidators shall report to the Court on the use
made of the funds of the SICAR and shall submit the accounts and supporting
documents thereof. The Court shall appoint auditors28 to examine the documents. 
After receipt of the auditors’ report, a ruling shall be given on the management of
the liquidators and the closure of the liquidation. 
The closure of the liquidation shall be published in accordance with paragraph (6) above. 
Such publication shall also indicate: 
- the place designated by the Court where the books and records must be kept for

at least five years; 
- the measures taken in accordance with Article 22 with a view to the payment into

court29 of the sums and funds due to creditors, shareholders or members to whom
it has not been possible to deliver the same. 

(10) Any legal actions against the liquidators of SICARs, in their capacity as such, shall be
prescribed five years after publication of the closure of the liquidation provided for in
paragraph (9). 
Legal actions against the liquidators in connection with the performance of their
duties shall be prescribed five years after the date of the facts or, in the event of
concealment thereof by wilful misconduct, five years after the discovery thereof. 

(11) The provisions of this Article shall equally apply to the SICARs which have not applied
to be entered on the list provided for in Article 13 within the time limit laid down
therein.

Article 20 
(1) SICARs shall, after their dissolution, be deemed to exist for the purpose of liquidation.

In the case of a non-judicial liquidation, they shall remain subject to the supervision of
the CSSF. 

(2) All documents issued by a SICAR in liquidation shall indicate that it is in liquidation.

Article 21
(1) In the event of a non-judicial liquidation of a SICAR, the liquidator(s) must be

approved by the CSSF. The liquidator(s) must provide all guarantees of honourability
and professional skill. 

(2) Where a liquidator does not accept office or is not approved, the District Court
dealing with commercial matters shall, at the request of any interested party or of
the CSSF, appoint the liquidator(s). The judgment appointing the liquidator(s) shall be
provisionally enforceable, on the production of the original thereof and before
registration, notwithstanding any appeal or objection. 

Article 22
In the event of a voluntary or compulsory liquidation of a SICAR within the meaning of this
Law, the sums and assets payable in respect of shares whose holders failed to present
themselves at the time of the closure of the liquidation, shall be paid to the public trust
office30 to be held for the benefit of the persons entitled thereto. 

Chapter V: Publication of a prospectus and an annual report

Article 23
(1) Article 208 of the amended Law of 10 August, 1915 on commercial companies31 is not

applicable to SICARs. The SICAR must publish a prospectus and an annual report for
each financial year. 

(2) The annual reports must be published within six months from the end of the period to
which they relate. 

Article 24 
(1) The prospectus must include the information necessary for investors to be able to

make an informed judgement on the investment proposed to them and of the risks
attached thereto. 

(2) The annual report must include a balance sheet or a statement of assets and
liabilities, an income and expenditure account for the financial year, a report on
the activities of the past financial year, as well as any significant information enabling
investors to make an informed judgment on the development of the activities and
the results of the SICAR.

(3) Notwithstanding Article 309 of the amended Law of 10 August, 1915 on commercial
companies, the SICAR shall be exempt from the obligation of preparing consolidated
accounts.

Article 25
(1) The constitutional documents of the SICAR shall form an integral part of

the prospectus and must be annexed thereto.
(2) However, the documents referred to in paragraph (1) need not be annexed to the

prospectus, provided that the investor is informed that on his request, he will either
be sent those documents or be apprised of the place where he may consult them. 

Article 26 
The essential elements of the prospectus must be up to date when new shares are
issued. 

Article 27 
(1) The SICARs must have the accounting information provided in their annual report

audited by an authorised auditor32. 
The auditor’s report and its qualifications, if any, are set out in full in each annual report. 
The auditor must establish that he has appropriate professional experience. 

(2) The auditor shall be appointed and remunerated by the SICAR. 
(3) The auditor must report promptly to the CSSF any fact or decision of which he has

become aware while carrying out the audit of the accounting information contained in
the annual report of a SICAR or any other legal task concerning a SICAR, where such
fact or decision is liable to: 
- constitute a material breach of this Law or the regulations adopted for

its execution, or 

- affect the continuous functioning of the SICAR, or 
- lead to a refusal to certify the accounts or to the expression of reservations thereon. 
The auditor shall likewise have a duty to promptly report to the CSSF, in the
accomplishment of its duties referred to in the preceding sub-paragraph in respect of
a SICAR, any fact or decisions concerning the SICAR and meeting the criteria referred
to in the preceding sub-paragraph of which he has become aware while carrying out
the audit of the accounting information contained in the annual report of another
undertaking having close links resulting from a control relationship with the SICAR or
while carrying out any other legal task concerning such other undertaking. 
For the purposes of this Article, a close link resulting from a control relationship shall
mean the link which exists between a parent undertaking and a subsidiary in the
cases referred to in Article 77 of the amended Law of 17 June, 1992 concerning the
annual accounts and consolidated accounts of credit institutions33, or as a result of
a relationship of the same type between any individual or legal entity and
an undertaking; any subsidiary undertaking of a subsidiary undertaking is also
considered as a subsidiary of the parent undertaking which is at the head of those
undertakings. A situation in which two or more individuals or legal persons are linked
to one and the same person by a control relationship on a long term basis shall also
be regarded as constituting a close link between such persons. 
If, in the discharge of his duties, the auditor ascertains that the information provided
to investors or to the CSSF in the reports or other documents of the SICAR does not
truly describe the financial situation and the assets and liabilities of the SICAR, he
shall be obliged to inform the CSSF forthwith. 
The auditor shall moreover be obliged to provide the CSSF with all information or
certificates required by the latter on any matters of which the auditor has or ought to
have knowledge in connection with the discharge of his duties. The same applies if
the auditor ascertains that the assets of the SICAR are not or have not been invested
according to the regulations set out by the law or the prospectus. 
The disclosure in good faith to the CSSF by the auditor of any fact or decision
referred to in this paragraph shall not constitute a breach of professional secrecy or of
any restriction on disclosure of information imposed by contract and shall not result in
liability of any kind for the auditor. 
The CSSF may regulate the scope of the auditor’s mandate and the contents of
the audit report on the annual accounting documents.
The CSSF may request an auditor to perform a control on one or several particular
aspects of the activities and operations of a SICAR. This control is performed at the
expense of the SICAR concerned. 

(4) The CSSF shall refuse or withdraw the entry on the list of SICARs whose auditor does
not satisfy the conditions or does not discharge the obligations prescribed in this Article. 

(5) The institution of statutory auditors34 provided for by Articles 61, 109, 114 and 200 of
the amended Law of 10 August, 1915 on commercial companies, is repealed with
respect to Luxembourg SICARs. The directors are solely competent in all cases where
the amended Law of 10 August, 1915 on commercial companies provides for the joint
action of the statutory auditors and the directors.
The institution of statutory auditors provided for by Article 151 of the amended Law of
10 August, 1915 on commercial companies is not applicable to SICARs. Upon
completion of the liquidation, a report on the liquidation shall be drawn up by the
auditor. This report shall be tabled at the general meeting at which the liquidators
report on the application of the corporate assets and submit the accounts and
supporting documents. The same meeting shall resolve on the approval of the
accounts of the liquidation, the discharge and the closure of the liquidation. 

Article 28 
The SICAR must send its prospectus and any amendments thereto, as well as its annual
reports, to the CSSF. 

Article 29 
(1) The prospectus in force and the latest annual reports must be offered to subscribers

free of charge before the conclusion of the contract. 
(2) The annual reports shall upon request be supplied to investors free of charge.

Chapter VI: Publication of other information

Article 30 
SICARs must, at least once every six months, inform investors on request and free of 
charge about the net asset value of the shares valued in accordance with Article 5 (3).

23 tribunal d’arrondissement
24 procureur d’Etat
25 juge-commissaire
26 créanciers chirographaires et non privilégiés
27 The Mémorial C, Recueil des Sociétés et Associations is the part of the official gazette

in which certain required corporate publications and notifications are made

28 commissaires
29 consignation
30 Caisse de Consignation
31 La loi modifiée du 10 août 1915 concernant les sociétés commerciales
32 réviseur d’entreprises agréé

33 Loi modifiée du 17 juin 1992 relative aux comptes annuels et les comptes consolidés
des établissements de crédit

34 commissaires aux comptes
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Article 31 
Any invitation to purchase shares of a SICAR must indicate that a prospectus exists 
and the places were it may be obtained. 

Chapter VII: Transmission of other information to the CSSF

Article 32
The CSSF may request SICARs to provide any information relevant to the fulfillment of
its duties and may, for that purpose, itself or through appointees, examine the books,
accounts, registers or other records and documents of SICARs. 

Chapter VIII: Protection of name

Article 33 
(1) No SICAR shall make use of designations or of a description giving the impression

that it is subject to this Law if it has not obtained the authorisation provided for in
Article 12. 

(2) The District Court dealing with commercial matters of the place where the SICAR is
situated or of the place where the designation has been used, may at the request of
the Public Prosecutor issue an injunction, prohibiting anyone from using the
designation as defined in paragraph (1), if the conditions provided for by this Law are
not or no longer met. 

(3) The judgment or final court decision which delivers this injunction, is published by the
Public Prosecutor and at the expense of the person sentenced in two Luxembourg or
foreign newspapers with adequate circulation. 

Chapter IX: Fiscal provisions 

Article 34 
(1) The amended Law of 4 December, 1967 on income tax35 is amended as follows: 

a) Article 14, number 1, is completed by the following sentence: “The investment
company in risk capital (SICAR) organised under the legal form of a limited
partnership shall however not be considered to be a commercial company;”

b) Number 3 of Article 147 is amended and completed as follows: “3. if the income 
is allocated by a Luxembourg holding company as defined by the Law of 
31 July, 192936 or by an undertaking for collective investment (UCI), including
a Luxembourg investment company in risk capital (SICAR), without prejudice
however to the taxation of the aforementioned income if received by residents.” 

c) Article 156, number 8, is completed by a point c) worded as follows: “c) However,
the income resulting from the transfer of a participation in an investment company
in risk capital (SICAR) is not covered by numbers 8a and 8b.” 

d) Article 164bis is completed by the insertion, after indent 4, of a new indent 5
worded as follows: “(5) Investment companies in risk capital (SICAR) are excluded
from the scope of this Article.” The other indents are renumbered accordingly. 

(2) Income resulting from securities as well as income resulting from the transfer,
contribution or liquidation of these assets does not constitute taxable income of joint
stock companies subject to this Law. Realised losses resulting from the transfer of
transferable securities as well as unrealised losses accounted for upon the reduction
of the value of these assets may not be deducted from the taxable income of the
company. 

(3) Income arising from funds held pending their investment in risk capital does not
constitute taxable incomes for SICARs; this exemption is only applicable for a period
of twelve months preceding their investment in risk capital and where it can be
established that the funds have effectively been invested in risk capital. 

Article 35 
The first indent of paragraph 3 of the amended Law of 16 October 1934 on wealth 
tax37 is completed by the insertion of a number 5 worded as follows: “5. investment
companies in risk capital (SICAR) organised under the form of a joint stock company.”

Article 36
The amended Law of 1 December 1936 on commercial communal tax38 is amended as
follows: 
a) Indent 2 of paragraph 2 is completed by the insertion of a number 4 worded as

follows: “4. The provisions under number 3 are not applicable to investment
companies in risk capital (SICAR) organised under the form of a limited partnership.” 

b) Paragraph 9 is completed by a number 2b which states as follows:
“2b. participating shares added pursuant to paragraph 8 number 4 to the operating
profit of a partnership limited by shares, as long as they are included in the operating
profit determined pursuant to paragraph 7.”

Article 37
(1) By way of derogation from the Law of 29 December, 1971 on the tax levied on

contribution of capital to civil and commercial companies and amending certain
legislative provisions governing the collection of registration duties39, the capital duty
payable at the time of the constitution of a company governed by this Law, or
subsequently, in particular when new contributions are made or when a company
governed by this Law is converted into another company governed by this Law or
when companies governed by this Law are merged, may be paid at a fixed charge
the amount of which shall be determined for each taxable operation. 

(2) The form and amount of the fixed charge are determined by a grand-ducal regulation
provided that such amount may not exceed EUR one thousand two hundred and fifty. 

Article 38 
Article 44 paragraph 1, under point d) of the amended Law of 12 February, 1979
concerning value added tax40 is amended by adding the words “,comprising also SICAR”
after the word “UCI”41. 

Chapter X: Criminal law provisions

Article 39 
A fine of five hundred to twenty-five thousand Euro shall be imposed upon any person
who in infringement of Article 33 purports to use a designation or description giving
the impression that they relate to the activities subject to this Law if they have not
obtained the authorisation provided for in Article 12.

Article 40
A fine of five hundred to ten thousand Euro shall be imposed on the directors or manager
of the SICAR who have not caused the net asset value of shares to be determined for
the purpose of Article 30 of this Law.

Article 41
A penalty of imprisonment of one month to one year and a fine of five hundred to twenty-
five thousand Euro or either of such penalties shall be imposed upon the founders or
directors of a SICAR who have infringed the provisions of Articles 5(1) and 5(3) of this Law. 

Article 42 
A penalty of imprisonment of three months to two years and a fine of five hundred to fifty
thousand Euro or either of such penalties shall be imposed on anyone who has carried
out or caused to be carried out operations involving the receipt of savings from investors
if the SICAR for which they acted was not entered on the list provided for in Article 13.

Article 43 
A penalty of imprisonment of one month to one year and a fine of five hundred to twenty-
five thousand Euro or either of such penalties shall be imposed on the directors of
SICARs who, notwithstanding the provisions of Article 18, have taken measures other
than protective measures without being authorised for that purpose by the supervisory
commissioner. 

Chapter XI: Final provision

Article 44
This Law may, in abbreviation, be referred to as the “Law of 15 June, 2004 relating to
the investment company in risk capital (SICAR)”. 

35 La loi modifiée du 4 décembre 1967 concernant l’impôt sur les revenus
35 La loi du 31 juillet 1929

37 La loi modifiée du 16 octobre 1934 concernant l’impôt sur la fortune
38 La loi modifiée du 1er décembre 1936 concernant l’impôt commercial communal
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